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Hong Kong bus crash injures 24 passengers, including two
children

v Bleves srehiiances were on the scene in Sharm Shul Po after colision invabing strest-cleaning vehicle
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+ They crashed on Seturday aftermoorn at the junction of Un Chaw Strest ard Hweilin Strest
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Twenty~four people, including two children, were injured ina
Honig Kong crash between a bus and a street-cleaning vehicle on
Saturday afternoon.

The 64-year-old driver of the street-cleaning vehicle, which
‘belonged to Man Shing Cleaning Co Ltd, was arvested fox
dangerous driving,

Eleven ambulances were oni the séene soon after the 4.26pm

colliston at the junction of Un Chau Street and Kweilin Streetin
Sham Shad Po.

The smgrguncy %M&:&% s B0 those in need. Photo: Facebook

Firefighters and police officers were among the first anriving for
the rescue effort. Both vehicles involved in the incident suffered
severe damage.

The KMB bus was serving route six between Lai Chi Kok and Tsim
ShaTsul,

(continued next page)




The KMB bus was serving route six between Lai Chi Kok and Tsim
Sha Tsui.

: éﬁm wers among those injured In Saturday’s crash. Photo:

Chief Inspector Lam Chi~hang said the street-cleaning vehicle
reportedly crashed into the bus, injuring 10 males and 13 females
on board the latter.

The injured passengers were aged between five and 85. A female
?{:ftzm?t of the other vehicle was also hurt. No one was seriously
njure

“We will look into the road situation when the accident
happened, whether the vehicles were overloaded and also into
the drivers' attitude,” Lam said, adding that initial investigation

revealed that sy

A police source said the bus was driving north along Un Chau
Street, while the street-cleaning vehicle was driving along
Kweilin Street. He added that the driver of the street-cleaning
vehicle was believed to have failed to give way to the bus,
ramming into it.

The Transport Department said that due to the traffic accident,
all lanes of Un Chau Street between Nam Cheong Street and Yen
Chow Street were closed to all traffic.
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Hong Kong / Society

At least seven dead, several others critically injured as fire rips
through flat in Hong Kong tenement building

+ Ning-year-old child among those killed in the blaze, the deadliest in oity in almost a decade

+ Police investigating whether flat in Yau Ma Tel was operating as unlicensed restaurant while source
says gathering was for a birthday party

U—
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At least seven people including a nine~year-old child were killed arid several others
critically injured in Hong Kong on Sunday night after a fire broke out in a flat suspected
to be an unlicensed restaurant.

Authorities said four men and three women, aged nine to 40, died after the blaze ripped
through the apartment in a tenement building near the junction of Canton Road and
Saigon Street in Yau Ma Tei.

Three men and four women were listed as being in a critical condition in hospital. Two
others were in a serious condition. One person was stable in hospital and another was
discharged.

The fire was the deadliest in Hong Kong in almost a decade.

Hals. Photo: Hand

Tha ijursd wers tuber o Tour Siffre

t

According to a police source, the flat was being used as a Nepalese restaurant at which
a birthday party was being held. Lit candles were thought to have set soundproofing
material on fire,

Most of the casualties were ﬁepaiése, the insider said.

A Fire Services Department official told a press briefing in the early hours of Monday
there had been a gathering inside the flat, while a police spokesman said they were
investigating whether the premises was an unlicensed restaurant.

(Continued next page)
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FSD division officer Cheung Kwong-yuen said the building did not have any fire .
suppression systems, such as sprinklers. He said the flat was an open unit of about 800
sq ft, and firefighters had found lots of dining tables inside, with people trapped in the
back of the kitchen.

Cheung said the cause of the fire was still unknown.

The tragedy had unfolded at about 8.35pm when a man was seen climbing from a
window of the Canton Road flat, located on one of the building’s lower floors.

The flat was engulfed in flames. Firefighters brought the blaze under control in about
half an hour but it was not until 10.41pm that it was finally put out.

Paramedics rushed 18 people to four hospitals.

The injured were taken to Kwong Wah and Queen Elizabeth hospitals in Yau Ma Tei,
Caritas Medical Centre in Sham Shui Po, and Princess Margaret Hospital in Kwai
Chung.

Others in less serious condition were also helped out of the building. Their faces and
clothes were smeared with soot.

Hong Kong’s leader, Chief Executive Carrie Lam Cheng Yuet-ngor, said she was deeply
saddened by the tragedy. Lam said she had told relevant departments to do their best to
help the survivors and find out the cause of the fire.

In 2011, nine people were killed and 34 injured in a fire that ripped through Fa Yuen
Street in Mong Kok. It was the deadliest blaze in the city in 15 years.

Additional reporting by Rachel Yeo
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Four’ poisoned by chicken dish

Looat |26 Nov 2000 929 pm

Four people have fallen sick from two suspected food poisoning cases after eating a chicken dish
at Chicken Soup Noodle House in Pilkem Street in Jordan, the Center for Health Protection said
today.

All the patients were in stable condition as of last night,

In the first case, a 38-year-old man and a 41-year-old woman developed symptoms such as
abdominal pains, diarrhea and vomiting within 9.5 to ten hours after consuming the chicken dish
at the eatery on November 21.

In another case, two women aged between 32 and 34 developed similar symptoms within 10 to
12.5 hours after eating the same dish from the restaurant on November 22.

The center reminded citizens to maintain personal, food and environmental hygiene so as to
prevent food-borne diseases.
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Hong Kong bus crash injuries 24 passengers
SCMP12/09/2020

A street-cleaning vehicle crashed into a bus when descending a slope, injuring 24 passengers.

The issue is whether the 64-year-old driver of the vehicle fulfilled his duty to care for the
passengers.

Old age would not exempt him from the standard of care of competent and experienced
motorists (Nettleship v Weston).

Res ipsa loquitur could be pleaded as the accident, in the ordinary course of events, would not
have happened had the driver exercised proper care by braking (Scott v London). Unless the
driver provides evidence to rebut the prima facie case of negligence, such as a sudden speeding
of the bus, damages would likely be awarded to the victims (Ng v Lee).

(121 words)

Hong-Chi student allegedly abused, resulting in finger fracture
OrientalDaily-20/10/2020

A mentally handicapped student was restrained in a small room; attempting to close the door,
the school’s employee fractured the student’s finger.

The first possible claim is battery. Although the employee did not intend to injure the boy, her
intention to close the door, which ultimately caused the injury, makes her liable (Wilson v
Pringle).

Another claim is false imprisonment, which is supported by two facts:
1) The boy was tied up, leaving him no means to escape. This constitutes a “total
restraint” (Bird v Jones).
(i)  He expressly refused to be tied (Herd v Weardale).

A risk of harm to the student/others had he been unrestrained can be used as a defence
(Attorney-General v Chan).

(124 words)




Several dead and injured as fire rips through tenement-building
SCMP-15/11/2020

A fire started in an unlicensed restaurant and spread through a building, which killed and
injured many people. The cause is currently unknown, but there was no fire suppression system
installed.

The unlicensed restaurant’s owner is liable. The victims can plead res ipsa because if not for
the owner’s negligence, normally, a fire would not occur (Sanfield).

The but-for test is satisfied. The defendant will plead novus actus (Baker). The lack of fire
suppression might have exacerbated the situation and caused the injury. However, this is
common and reasonably foreseeable in old buildings. Thus, novus actus would likely be
rejected.

The building’s owner was also negligent for not installing fire suppression systems.

(122 words)

Four Poisoned by Chicken Dish
TheStandard-26/11/2020

Four people developed food poisoning symptoms after eating the same dish from the same
restaurant.

The four people have an action of negligence against the restaurant owner.

It is a direct infliction of physical harm. It is reasonably foreseeable that supplying unsanitary
food would lead to poisoning (Donoghue v Stevenson). Therefore, duty of care is established.

However, the defendant will dispute the proof of causation. As there were 10 hours between
the occurrence of symptoms and the plaintiffs’ lunch, the defendant would argue that other
independent events caused the poisoning. Nevertheless, given how two separate groups were
infected after having the same dish, it is highly probable that the food provided was infected.

(119 words)




BreadDigital denies copyright infringement allegations
StandNews-10/12/2020

Giraffe Leung, an artist, accused BreadDigital, a production company, of using his artwork in
an advertisement without obtaining consent. BreadDigital claimed that Leung’s statement was
defamatory.

Leung can claim for copyright infringement under Copyright Ordinance s22 if his accusation
was true.

Leung’s claim was defamatory if it:

1) Was to the discredit of BreadDigital

(ii)  Lowered BreadDigital in the estimation of reasonable Hong Kong citizens (Sim)
(iii)  Caused BreadDigital to be shunned or avoided (Oriental Press Group)

Given Leung’s seriousness and call for boycott, it was likely defamatory. BreadDigital, as a
company with commercial reputation, can sue for defamation (Ming Kee). Leung can plead
justification by proving that his claim was true.

(118 words)

Two suspicious persons entered a house without permission
HK01-14/12/2020

The tenant of a private house saw two men in her house, who immediately fled when seen.

Although not the owner, the tenant had “sufficient physical control” over the house (Lam Wing
Chung). She could claim for trespass to land. The defendants’ entry was unauthorized and
voluntary (Li Yuen Yi). Therefore, they would likely be liable for damages.

Nominal damages would be awarded if there was no physical loss (Tse Soon Cheung). If the
defendants caused damage, for example, broke the window or the door lock, they would be
liable for repairment costs (Shen Xing).

If the men also committed theft, the tenant could sue for conversion and recover the property.

(120 words)




Woman awaiting COVID-19 test found dead
HKEJ-20/12/2020

A woman suffering from COVID-19 was found dead at home. The Department of Health knew
of her symptoms and that her daughter was a confirmed patient.

The daughter can claim for negligence. The Department has to prove that the responsible staff
exercised the care of “competent persons possessing the same skill” (Bolam).

The daughter claimed that her mother was not able to reach the Department. It also refused to
let the mother leave her home for a check in private hospitals. Being difficult to contact and
making unreasonable restrictions are arguments for the Department’s incompetence.

The Department will counterargue that because of the fourth COVID-19 wave, it was
understaffed and already reasonably competent.

(120 words)

Worker injured under unsafe working system
OrientalDaily-8/1/2021

A worker was forced by Cathay Pacific to push heavy steel carts over extended hours and
strained her shoulder. She claimed that she suffered sustained pain and required psychiatric
treatment.

The plaintiff was carrying out repetitive tasks under the “pressure of time” (Cathay v Wong).
It is likely that there will be momentary lapses of attention which would cause injury. Therefore,
Cathay Pacific breached its duty to provide a safe working system.

The plaintiff is a primary victim of the incident. Psychiatric injury can be proven by the
reasonable foreseeability of the physical injury (Page v Smith). If her psychiatric illness is
“clinically diagnosable”, such as PTSD, she is entitled to compensation.

(119 words)




A 10-year-old girl fell off the bridge
HK01-19/1/2021

A girl left her school to retrieve her missing homework. On her journey home, she fell off the
bridge and was injured.

The school omitted to prevent a minor from leaving school premises, which would foreseeably
result in an accident. This nonfeasance is actionable as school/pupil is an established proximate
relationship (Keep Point v Chan). Although the incident occurred shortly before school hours,
the school still had a “positive duty to protect students” (7' v Kan). The school is likely liable
for negligence.

Although guardian/child is also an established relationship, the girl’s mother was not notified
of her absence. She had fulfilled her duty by bringing her child to school.

(118 words)

Gym trainer scammed $3.500,000 from a woman
HKO01-28/1/2021

A woman wanted to withdraw her gym membership. Her trainer fraudulently requested
$3,500,000 from her as “withdrawal fee” and fled afterwards.

If the scammer is caught and the money is not spent, the woman can claim for deceit and require
compensation.

It is unforeseeable that a gym employee would defraud his customers. Therefore, the gym
owner will be liable only if he knew of the trainer’s intention to commit fraud and did not stop
it.

Although the scammer had allegedly defrauded more people in the past, there was no special
risk associated to the woman, and the trainer was never in police custody (Dorset Yacht). Thus,
the police are likely not negligent.

(120 words)
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Several dead and injured as fire rips through tenement-building

Background and subsequent reports

A fire started in an unlicensed Nepalese restaurant and spread through a tenement-building.
Seven people were killed. Initially, the cause of the fire was unknown, but it was reported that
there was no fire suppression system installed.

Subsequent reports have shown that the fire started when a candle lit a wooden insulation board
in the restaurant (Appendix 1).

Tort liability

Pursuant to the Fatal Accidents Ordinance (Cap 22) s3, family members of the deceased could
bring negligence actions against the restaurant owner (“D1”) and the owner of the building
(“D2”). The analyses are outlined below:

Negligence claim against D1

(a) Duty of care
The fire started in D1’s restaurant inflicted direct physical harm by burning and suffocating
the victims. Consequently, we should apply the test for reasonable foreseeability only
(Alcock v Chief Constable [1991]1 UKHL 5). It is foreseeable that a fire will catch on when
candles are placed near a wooden board, which is moderately combustible. Thus, a duty is
established.

(b) Breach
The standard is that of a reasonable person in the circumstances (Glasgow Corp v Muir
[1943] HL). As mentioned, it would be noticeably dangerous to put fire near flammable
objects. Furthermore, the potential danger of a fire is much larger than the effort required
to move the candles away from the board (Tomlinson v Congleton Borough Council [2003]
UKHL 47). It is therefore likely that D1 has breached his duty.

(c) Causation
If not for the burning of the wooden board, the fire would not have started. The but-for test
is satisfied (Barnett v Chelsea and Kensington Hospital Management Committee [1969]

QB).

The controversial part is whether the absence of a fire suppression system constitutes novus
actus interveniens. This is a negligent act by a third party. Nonetheless, in an old tenement-
building, it is foreseeable that the suppression system might be out of date. As D1 should
have reasonably foreseen this risk, a novus actus plea will likely not succeed (Knightley v
Johns [1982] WLR 349).

(d) Remoteness
This test concerns the type of injury, but not the extent or manner of occurrence (Overseas
Tankship v Morts Engineering 1 All ER 404). Burn and suffocation are foreseeable
consequences of a fire. Thus, death from burn and suffocation is also not remote (Leech
Brain v Smith [1962] 2 QB 405).
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(e) Defences
There is no evidence to show that the deceased partly caused the accident, worsened the
situation or committed illegal acts. Contributory negligence and ex turpi claims are unlikely
to succeed.

Although the deceased walked into the building voluntarily according to their free will,
they would not have reasonably anticipated a fire accident. Without the plaintiff’s
knowledge of the risk, a volenti non fit injuria plea is also likely to fail (Imperial Chemical
v Shatwell [1965] AC 656).

In conclusion, D1 is likely negligent and liable for damages.
Negligence claim against D2
Occupier’s liability

The claimants can rely on the Occupiers Liability Ordinance (Cap 314) (“OLO”) to establish
a duty of care and a breach. Although D2 rented his flats to tenants, the common area was
under his control (Miller v Hancock [1893] QB 177). The victims were visitors as they were
impliedly permitted to use the common area under OLO s4(1). The “common duty of care” is
automatically imposed under OLO s3(1).

Regarding the standard of care, OLO s3(2) provides that D2 should see that the visitors will be
reasonably safe in the circumstances. OLO s3(3) provides that D2 should take into account
special risks. Applying the factors in Tomlinson, a fire can cause severe injuries, and the cost
to install suppression systems is quite affordable for a property owner. Thus, D2 likely
breached his duty.

The remaining components of the claim are uncontentious, and the analysis is similar to that
of the claim against D1. So, it is likely that D2 is also liable for damages.

Policy Issues

When there are multiple tortfeasors in one case, a defendant can seek contribution from co-
tortfeasors under the Civil Liability (Contribution) Ordinance (Cap 377) s3(1). Apportionment
will be assessed as in contributory negligence cases, by considering causation and
blameworthiness.

Nevertheless, in reality, plaintiffs often recover the total amount of damages from one
pecunious tortfeasor. The pecunious tortfeasor then has to collect contributions from other
defendants. As the other defendants might be financially unable to pay their contributions, the
pecunious tortfeasor might in turn have to be responsible for much more than that originally
required. This happened in Aberdeen Winner v Incorporated Owners [2004] 3 HKLRD 910,
where a party, found 15% liable, had to pay 3 times as much due to the bankruptcy of other co-
tortfeasors.

Even though D1 might be more blameworthy as the candle is the direct cause of the fire, he is
destitute and unprotected by insurance. It is clear that D2 will have to pay for most of D1’s
liability. The court faces a policy dilemma here: is it more unjust to force D2 to pay more than
that he should be liable for? Or is it more unjust to leave the plaintiffs undercompensated? The
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current approach is to protect the plaintiffs as much as possible, but I think the court should
consider offering more protection to the defendants. An example can be capping each
tortfeasor’s liability at a particular percentage with statutes, which many scholars have
suggested before (“Professional Negligence: to Cap it A, The Lawyer, June 2004, p 42).
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Bread Digital denies copyright infringement allegations

Background and subsequent reports

In a statement on his Facebook page, local artist Giraffe Leung accused production company
Bread Digital (“BD”) of using his distinctive art style in an advertisement without his consent
(Appendix 2A).

In response, BD published a statement denying the accusation, claiming that it has suffered
financial and reputational loss. It would seek legal advice and might pursue further legal actions
against Giraffe (Appendix 2B).

Tort liability
BD can file a defamation claim against Giraffe Leung.
Availability of action

The alleged defamatory statement (“I suspect someone used my publicly recognised artistic
style to increase sales”) was in a Facebook post. In contrast to spoken words, this is a statement
that exists persistently and can be copied and shared. This statement can be classified as a
“libel”, which is actionable per se (Allsop v Allsop (1860) ER 1292).

Although most defamation claims are brought by people, corporations with a commercial
reputation to protect can also sue (Ming Kee v Man Shing [1992] HKLR 357). Since BD is an
advertisement company, its brand image and reputation directly affect the effectiveness of its
promotion. Thus, the action can likely be instituted.

Whether the statement is defamatory

A statement is defamatory only when it references the plaintiff. In this case, although Giraffe
did not explicitly mention BD’s company name in paragraph 4 (he mentioned “I suspect
someone...”), he outlined his previous history with BD in the first two paragraphs. It is likely
that a reasonable person will make the connection and understand that “someone” refers to BD
(Wong Ying Chow v Wong Hang Yin [2010] HKEC 765). Thus, there is reference to the plaintiff.

Then, we consider the substance of the claim. A defamatory statement “exposes the claimant
to hatred, contempt and ridicule” (Oriental Press v Immediate.net Ltd [2012] 2 HKLRD). The
basis of the judgment is how “a reasonable ordinary person would think” (Byrne v Deane [1937]
1 KB 818). However, unless the context shows that the allegations were seriously meant, the
statement-maker would not be liable (Parkins v Scott (1862) H&C153).

Giraffe’s words were likely defamatory because he clearly stated that his creative style was
replicated in the advertisement and that he did not give permission to BD. This implied that
BD was dishonest in producing the clip. Although a Facebook post would ordinarily not be
regarded as serious, his tone and choice of words were formal, and he indicated that the post
was to be taken seriously in the first paragraph. Posting the passage on his official page also
demonstrated his intention for the public to know of the incident.
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Defences

Giraffe could plead justification. He has to prove that BD did steal his work and display it to
the public. If the responsible staff is subsequently convicted under the Copyright Ordinance
(Cap 528) and sentenced to a fine exceeding HK$10,000, he could also rely on Evidence
Ordinance (Cap 8) s64(1) to prove conclusively that copyright infringements did happen.

Giraffe could also plead “honest comment”. For this defence, he has to fulfil the fivefold burden
of proof:

(a) Public interest
Respect for copyright certainly falls within the scope of public interest. As expressed by
the Hong Kong Artist Union (Appendix 2C), disrespecting copyright might discourage
creativity and cause unfairness. It is important for the sake of public interest to disclose
BD’s alleged malpractices.

(b) Statement of comment / fact
Before stating that BD used his work, Giraffe wrote that BD had previously asked him to
recreate the artwork in an advertisement (Appendix 2A, Paragraph 2). He persuaded
readers by showing that BD had interest in using his work. A statement with the element
of persuasion is likely one of comment (Centa-City Index v Hong Kong Economic Journal
Co [2016] HKC 53).

(c) Factual basis
As the artwork in the advertisement bears significant resemblance to Giraffe’s work
(Appendix 2D), his claim is likely factually based.

(d) Indication of the facts on which the comment was made
As mentioned, Giraffe wrote about his previous dealings with BD that led him to believe
in the claim. It gives room for the readers to judge whether to believe him after
understanding the facts.

(e) Honesty
Giraffe needs to prove that his claim was consistent with his belief. More evidence is
needed here, for example, the contract or meeting record between him and BD.

In conclusion, Giraffe’s statement is probably defamatory. Giraffe should plead justification
and honest comment, but more facts are needed to determine whether the pleas would be
successful.

Policy Issues

The policy on defamation involves a balance between freedom of speech, right to know and
protection of reputation. If Giraffe is held liable, future victims of intellectual property theft
might feel insecure to expose the perpetrator. This might exacerbate the problem of uneven
bargaining power between artists and production companies.

Extending this to media in general, if the burden of proof for defamation is light, it might force
the media to self-censor and avoid sensitive issues, which would hamper the general public’s
access to knowledge. Common law jurisdictions emphasise press freedom and rights, and
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constructive criticism are welcomed for the society’s further improvement. Therefore, in
general, I think the court should be reluctant to hold the defendant liable in defamation cases,
unless it is obvious that the defendant is malicious and dishonest.
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Appendix 1: A subsequent report on the fire
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Appendix 2A: A screenshot of Giraffe Leung’s statement

.. Giraffe Leung Lok hei
2020F12H6H - @

BRI - EABMRPIZE
EARBERIMILBEREH (Principal Hong Kong) Bl —AFBESTFERER
EFRT MRABR BBENRBBARE)  BEKIIASEN » 7l KA

FERIERBREE - BEERERNESPHRNBEBERRETABBRICTHN
1% o

At EEHIEAE] The Bread Digital ERSE= HBERARKAZREER La

Galerie Paris 1839 + H— » FE2BEEARASEINE 40 /B #8 S Bim B

B » WEBSPREBENFE—8 > UTRESTAE—ISRBESR > MEENSE

ERREBREASEBEMERNEMREMAERBESRE - HZ » BFRARTAZRES

gﬁié%ikﬁﬁm%ﬁﬁﬁﬁ%ﬁﬁuﬁgg°ﬁ@ﬁ%ﬂﬁﬂﬁ$$ﬁ%m’
R %f:)f °

HEIRE - AAZIRULEREER » BURUSANEBEERERN—RIIEER
& RZMHIREA R R B RSP EERURANREESNENRS
PHIEHERBER - REQASEREREBISIARSFAZREBBEENER TR
ELEERS  BEHRFARS—ERSBMAENEEEBEETEEREL
HIEENRREW
EREXSHERAATRETACHARR T 2 BMAIERE R RFNEMTREEMN
fESHEIAR - BLREAR - HABEFARBREAEREAMERBZ1TH » AR
FAZREERFRE-VESRBMERIEREREN » HUEES -

LE 1



LLAW1005/1006
Law of Tort (Cordelia)

Appendix 2B: A screenshot of Bread Digital’s statement
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Appendix 2C: A screenshot of Hong Kong Artist Union’s statement
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Appendix 2D: Comparison between Giraffe’s work and the advertisement
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